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The UBS case unfolded against a changing international background. In 
the autumn of 2008 the financial crisis had shifted the attention of the 
leading economies to public revenues, and tax havens became a prominent 
theme  of  the  Group  of  Twenty.  The  German  finance  minister,  Peer 
Steinbrück, had threatened Switzerland with the “whip” and compared it 
to Indians who needed to fear the cavalry,  remarks that caused lasting 
resentment in Switzerland.1 The OECD prepared lists of jurisdictions that 
had not committed to its standard on the exchange of information, which 
was laid down in Article 26 of its Model Tax Convention. Switzerland, 
together  with  Austria,  Luxembourg  and  Belgium,  had  entered  a 
reservation  to  that  article  and  thus  did  not  accept  the  exchange  of 
information in cases of simple tax evasion.

On 13 March 2009, less than a month after the UBS settlement, the Federal 
Council announced that Switzerland would adopt the OECD standard and 
withdraw its reservation to Article 26. The legal scholar Peter V. Kunz, 
writing a  few weeks later,  summarised the change:  Switzerland would 
henceforth exchange information in cases of tax evasion as well as fraud, 
although only in individual cases on a concrete and reasoned request from 
a  foreign  authority,  so  that  “fishing  expeditions”  remained  excluded. 
Banking secrecy in the domestic relationship between the Swiss taxpayer 
and the Swiss tax authorities remained untouched.2 The Federal Council 
left the domestic law unchanged and announced that it would negotiate 
new or revised double taxation agreements containing the standard clause, 
which meant that the change would take effect treaty by treaty and would 
apply only to periods after the entry into force of each revision.

The decision was taken under visible pressure, and its timing mattered. On 
2 April 2009 the Group of Twenty met in London. On the same day the 
OECD published a list of jurisdictions that had committed to its standard 
but had not yet substantially implemented it. Switzerland appeared on this 
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so-called grey list.3 Swiss politicians resented the listing, since Switzerland 
had already announced its move and was itself a founding member of the 
OECD. The criterion for removal  was the signature of at  least  twelve 
agreements containing the new standard.

The Federal Council pursued the negotiations with unusual speed. On 24 
September 2009, the President of the Confederation, Hans-Rudolf Merz, 
signed a new double taxation agreement with Qatar. With it, Switzerland 
had  signed  twelve  agreements  containing  a  clause  on  extended 
administrative assistance, and the OECD Secretariat removed the country 
from  the  grey  list.4 In  the  following  years  the  network  expanded.  By 
November 2013 Switzerland had concluded agreements with more than 
fifty states and territories that contained the new standard.5

The decision of 13 March 2009 marked the point at which the distinction 
between evasion and fraud ceased to protect foreign clients against their 
own tax authorities. It did not by itself make information flow, because 
every request still had to identify the taxpayer, state the tax purpose and 
satisfy the conditions of the relevant treaty. For a client whose home state 
had concluded a revised agreement, however, the protection of the Swiss 
account  now depended on whether  his  tax  authority  knew enough to 
formulate a request. From that point onwards, the value of banking secrecy 
for an undeclared foreign client lay in the practical obstacles to discovery.  
The purchase of stolen data, the pressure on banks to cooperate and the 
introduction  of  group  requests  would  progressively  remove  those 
obstacles.
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