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Bankruptcy, proceedings relating to the winding-up of insolvent
companies, judicial arrangements and analogous proceedings are equally
excluded from the Convention (Article 1(2)(b)). Within the European
Union, cross-border insolvency is governed by Regulation (EU) 2015/848,
which does not apply to Switzerland.! Between Switzerland and Italy,
cross-border insolvency is therefore governed by national law on each side:
in Switzerland by Chapter 11 of the PILA (Articles 166 to 175), in Italy by
the general rules of private international law and the Code of Business
Crisis and Insolvency.

1 The Swiss rules after the revision of 2019

The Swiss rules on the recognition of foreign insolvency proceedings were
substantially reformed by the Federal Act of 16 March 2018, in force since
1 January 2019.> Before the reform, Article 166 PILA made recognition
conditional on reciprocity, a requirement that obliged applicants to prove
that the state of origin would recognize a Swiss bankruptcy in a comparable
situation. The Ticino government had pointed out in the consultation that
this proof was burdensome and sometimes required expert opinions from
foreign institutes.” The revision abolished reciprocity. It also extended
indirect jurisdiction to the state where the debtor has the centre of its main
interests (COMI), unless the debtor's seat was in Switzerland. Finally, it
made the ancillary Swiss bankruptcy optional when no secured or
privileged creditors domiciled in Switzerland need protection (Article 174a
PILA).*

Under the revised Article 166 PILA, the foreign administrator, the debtor
or a creditor may apply for recognition of a foreign bankruptcy decree. The
decree is recognized if it is enforceable in the state where it was rendered,
if there is no ground for refusal under Article 27 PILA, and if it was
rendered in the state of the debtor's domicile or seat or in the state of its
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centre of main interests.” Recognition requires assets in the district of the
court seised. Its main effect is the opening, under Swiss law, of an ancillary
bankruptcy over the Swiss assets, in which secured claims and privileged
claims of creditors domiciled in Switzerland are satisfied first. The balance
is transferred to the foreign administrator. If the ancillary proceedings are
waived, the foreign administrator may exercise the powers conferred on
him by the law of the state of origin in Switzerland, although he may not
perform acts of public authority, use coercive measures or decide
disputes.® Decisions of the foreign insolvency court on avoidance actions
can also be recognized if they were rendered in the state of the insolvency
and the defendant was not domiciled in Switzerland.

The Ticino courts had anticipated part of the reform. In the insolvency of
the Parmalat group, the CEF of the Tribunale d'appello recognized the
indirect jurisdiction of the Italian courts over two Parmalat subsidiaries
with their statutory seats in the Netherlands, treating Italy as the centre of
their main interests in order to avoid a limping situation.” The case showed
that Lugano, where several Italian groups held financial subsidiaries and
accounts, needed a modern insolvency regime.
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